NORTH YORKSHIRE COUNTY COUNCIL

COMMONS ACT 2006 — SCHEDULE 2, PARAGRAPH 4

Notice of an application to correct non-registration of land as common land

Application Reference Number: CA13 026

Nesfield Dean and the Village Green (CL502)

Application has been made to the North Yorkshire County Council by The Open Spaces Society under
Schedule 2(4) of the Commons Act 2006 and in accordance with Schedule 4(14) of the Commons
Registration (England) Regulations 2014.

The application, which includes documentary evidence, can be viewed at:
https://www.northyorks.gov.uk/common-land-applications-and-decision-notices

or you can request a copy by contacting the Commons Registration Officer: -

email: commons.reqistration@northyorks.gov.uk ,

telephone: 01609 534753

or write to: North Yorkshire County Council, Commons Registration, County Hall, Northallerton, North
Yorkshire DL7 8AD

Any person wishing to make a representation regarding this amendment:

e should quote the Application No. CA13 026

o must state the name and postal address of the person making the representation and the nature of
that person’s interest (if any) in any land affected by the application.
may include an e-mail address of the person making the representation
must be signed by the person making the representation
must state the grounds on which the representation is made
should send the representation to: Commons Registration Officer, Commons Registration North
Yorkshire County Council, County Hall, Northallerton, North Yorkshire DL7 8AD or e-mail to
commons.registration@northyorks.gov.uk on or before 13 September 2022

Representations cannot be treated as confidential, and a copy will be sent to the applicant in accordance
with Regulation 25 of the 2014 Regulations. Should the application be referred to the Planning Inspectorate
for determination, in accordance with Regulation 26 of the 2014 Regulations, any representations will be
forwarded to the Planning Inspectorate.

A summary of the effect of the application (if granted) is as follows: the Registration Authority will register the
application land as common land.

Dated: 25 July 2022
Karl Battersby
Corporate Director — Business and Environmental Services
North Yorkshire County Council
Schedule

Description of the land seeking to be registered as common land

Low Green, Nesfield, as edged red on the notice plan.
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CA13 APPLICATION (Ref. No. CA13 026) SEEKING TO o

REGISTER LAND AS COMMON LAND AT LOW GREEN, Appl|.cat|on
NESFIELD site

LOCATION PLAN

OFFICIAL




Application to re-register CL502

Table of Contents

Evidence Pages
Application Form CA13 2-7
Continuation Sheet to Q.5 8-17
Copy of R v Doncaster MBC ex p Braim HC 1986 18-33




CA13 026


japplega
Typewritten Text

japplega
Typewritten Text

japplega
Typewritten Text
CA13 026





Note 4

For further details
of the requirements
of an application
refer to Schedule
4, paragraph 14

to the Commons
Registration
(England)
Regulations 2014.

Note 5

Explain why the
land should be
registered or, as
the case may be,
deregistered.

4. Basis of application for correction and qualifying criteria

Tick one of the following boxes to indicate the purpose for which you are
applying under Schedule 2 of the Commons Act 2006.

To register land as common land (paragraph 2):

10

To register land as a town or village green (paragraph 3):

To register waste land of a manor as common land
(paragraph 4):

N

To deregister common land as a town or village green
(paragraph 5):

To deregister a building wrongly registered as common land
(paragraph 6):

To deregister any other land wrongly registered as common
land (paragraph 7):

To deregister a building wrongly registered as town or
village green (paragraph 8):

To deregister any other land wrongly registered as town or
village green (paragraph 9):

O O 0O O O

For waste land of a manor (paragraph 4), tick one of the following boxes
to indicate why the provisional registration was cancelled.

The Commons Commissioner refused to confirm the registration having
determined that the land was no longer part of a manor (paragraph 4(3)):

The Commons Commissioner had determined that the land was not
subject to rights of common but did not consider whether it was waste
land of a manor (paragraph 4(4)):

The applicant requested or agreed to cancel the application (whether
before or after its referral to a Commons Commissioner) (paragraph 4(5)):|:|

Please specify the register unit number(s) (if any) to which this application
relates:

CL502

5. Description of the reason for applying to correct the register:

The Clerk to Nesfield with Langbar Parish Meeting made an application to register
land at Nesfield. An objection was made to part of the land, the subject of this
application, and a hearing by a Commons Commissioner was held. The
Commissioner considered the land to be waste land of a manor but refused its
registration because it had been severed from the manor. The land is eligible for re-
registration under paragraph 4(3).

Continuation Sheet to Q5 describes the registration history and provides evidence
that the application land is waste land of a manor.




Note 6

You must provide
an Ordnance map
of the land relevant
to your application.
The relevant area
must be hatched
in blue. The map
must be at a scale
of at least 1:2,500,
or 1:10,560 if the
land is wholly or
predominantly
moorland. Give a
grid reference or
other identifying
detail.

Note 7

This can include
any written
declarations sent to
the applicant (i.e.

a letter), and any
such declaration
made on the form
itself.

If your application
is to register
common land or

a town or village
green and part of
the land is covered
by a building or is
within the curtilage
of a building, you
will need to obtain
the consent of the
landowner.

6. Description of land

Name by which the land is usually known:

Part of 'low green’, OS grid refernce SE093495

Location:

In the village of Nesfield

Tick the box to confirm that you have attached an Ordnance map of
the land:

7. Declarations of consent

None required.




Note 8

List all supporting
documents

and maps
accompanying

the application,
including if relevant
any written
consents. This

will include a copy
of any relevant
enactment referred
to in paragraphs
2(2)(b) or 3(2) (a)
of Schedule 2 to
the Commons Act
2006 or, in relation
to paragraph 4
(waste land of a
manor) evidence
which shows why
the provisional
registration was
cancelled. There
is no need to
submit copies of
documents issued
by the registration
authority or to
which it was a party
but they should
still be listed. Use
a separate sheet if
necessary.

8. Supporting documentation

1. Supporting documents:
a) Site Visit Photographs
b) Copy of R v Doncaster MBC ex p Braim HC 1986

2. Documents relating to the Commons Registration Act 1965 on which we rely are
not included pursuant to r.16(3), save where provided in Continuation Sheet to Q5:
a) Register of Common Land (CL502)

b) Register Map (North Yorkshire SEO4NE)

c) Application Nos.1532 and 2505.

d) Objection No. 99.

e) Commons Commissioner Decision 268-D-311-312.







Continuation Sheet to Q5

Registration History

The Clerk to Nesfield with Langbar Parish Meeting made an application to register land in
and outside the village of Nesfield on 1 July 1968 (Application No.1532). The provisional
registration was entered in the register of common land on 17 November 1969 (see Figures
1 and 2).

Figure 1: Extract from Application No.1532 showing application land.

Source: Commons Registration Authority.



Figure 2: Extract from Register Map.

Source: Register Map North Yorkshire SEO4NE.

An application for the provisional registration of rights of common was made by Mr William
Crabtree on 29 December 1969 and entered in the register of common land on 1 April 1970
(Application No. 2505).

An objection to the provisional registration was made by Mr Stephen Collins Rawson on 4
August 1970 and was entered in the register on 15 September 1970 (Objection No. 99). The
objection related solely to the present application land but excluded the north west corner
of the land where it met Gill Lane (see Figure 3).



Figure 3: Extract from Objection No. 99.

Source: Commons Registration Authority.

A hearing by a Commons Commissioner was held on 11 March 1981 (Ref: 268/D/311-312)
to resolve the dispute. Mr Crabtree having died, and there being no evidence to support
the rights application, the Commissioner then considered whether the disputed land was
waste land of the manor. A deed poll of 2 July 1891 was produced at the hearing which
appeared to show that the disputed land was waste land of the manor of Nesfield with
Langbar and that it had been conveyed by the lord of the manor to the vicar and
churchwardens of the parish of llkley (thus severing the land from the lordship). This land
subsequently was sold to Mr and Mrs Rawson in 1969.

Citing the Box Hill case in support of his decision, the Commissioner refused to register the
disputed land because it had been severed from the lordship of the manor and therefore
had ceased to be waste land.” However at the hearing, the objector’s representative had no
objection to the registration of the highway verge which formed part of the disputed land
and this was subsequently registered as common land. The Box Hill case subsequently was
overturned in 1990 and under paragraph 4(2) and (3) of Schedule 2 to the Commons Act
20086, the application land is eligible for registration.?

! Box Parish Council v Lacey [1979] 1 All ER 113, [1980] Ch 109, [1979] 2 WLR 177, CA.
2 Hampshire County Council and others v Milburn [1990] 2 All ER 257.
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Harrogate Borough Council conducted a Conservation Area Character Appraisal for
Nesfield in 2011. It refers to the sloping open space known as ‘low green’. This is the
application land, part of which is registered common land; this registered land is the verge
that the Commissioner confirmed at the hearing (see above).® While the application land is
included in the ‘low green’, this name is descriptive only and bears no relation to the land’s
historic or current legal status. While not relevant to the criteria of paragraph 4 (3), the
description does however indicate the land’s significance as a green space.

Summary of Historical Evidence

The application land was situated in the township of Nesfield with Langbar which itself was
situated in the parish of llkley. The village of Nesfield with Langbar is now designated a
separate parish.

The Manorial Documents Register (MDR) does not record the manor of Nesfield with
Langbar and there are therefore no surviving records. However, in addition to the deed poll
of 1891 which was produced at the hearing held by the Commissioner, the manor’s
descent to the Duke of Devonshire is recorded in The history and antiquities of the deanery
of Craven, in the county of York.*

The Tithe Survey of 1841 for the township of Nesfield with Langbar shows the application
land sandwiched between two irregular-shaped enclosures. Closer examination of the
survey reveals other ovoid-shaped enclosures taken out of the waste to leave Nesfield’s
distinct pattern of fields and houses surrounded by remnants of waste (see Figure 4).

3 Harrogate Borough Council, Nesfield Conservation Character Appraisal, 2 November 2011:
‘Opposite The Old Bark Mill the ‘low green’ extends up to the green’, p.9.

4 Thomas Dunham Whitaker, The history and antiquities of the deanery of Craven, in the county of
York, Parish of llkley, 3 Edition 1878, p. 286.
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Figure 4: Extract from the Tithe Map for the township of Nesfield with Langbar (1847). Note:
Red arrow points to the approximate site of the application land.

Source: © Crown Copyright Images reproduced by courtesy of The National Archives,
London, England. www.NationalArchives.gov.uk & www.TheGenealogist.co.uk

Description of the land

Visits to the application land in January and April 2022 indicate that it meets the descriptive
character of waste land as defined in the case of Attorney General v Hanmer,® i.e., the
application land is open, uncultivated and unoccupied.

The application land is open where it meets the strip of registered common land beside Gill
Lane (see Photographs 1-5 at the end of this description). This strip is indistinguishable
from the application land. The strip is in turn open to the road below. On the north west, a
wall is on the boundary between the application land and houses.

The application land is divided into two parts by a path. The path is indistinguishable from
the application land being grassed over. The application land to the east of the path
comprises grass, scrub and trees. The application land to the west of the path is
predominately grass with a few trees. The path emerges beside the site of the demolished
church opposite the registered village green and is excluded from the application land
because it was excluded from the provisional registration: nonetheless, this part of the
application land is open to the road above, and to the village green beyond. On part of the
north and east boundaries of the application land there are walls where the application land
meets other enclosures. In summary, the application land is bounded by physical
boundaries only where it meets adjacent enclosures, otherwise it is open to the north and
the south.

NOTE: There is a remnant of an unenclosed and gated walled structure in the north west
corner of the application land where it meets Gill Lane. We do not know the origin of this
structure or its purpose. It does not prevent access to the application land and does not
appear to serve any particular purpose.

There is no engagement with farming or activity with the soil which causes it to be broken
for productive purposes and therefore the land can be described as uncultivated. The grass

5 Attorney General v. Hanmer (1858) 2 LJ Ch 837.
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is mown but this does not indicate that the land is cultivated; many registered commons are
managed by a regular mowing. In A. v Doncaster Metropolitan Borough Council Ex p.
Braim, the High Court observed, obiter, that rights of access under s.193 of the Law of
Property Act 1925 applied to land enclosed by a racecourse because it was mano-

rial waste for the purposes of subsection (1): “The racecourse, the golf course and possibly
other parts of the common would be mown, but not for the purpose of gathering a crop; |
would not have thought this was cultivation.’

There is no profitable use of the land to the exclusion of others and therefore the land can
be described as unoccupied.

In summary, the land is waste land of the manor of Nesfield with Langbar.

Photographs of Application Land.

Photograph 1: Looking south east along Gill Lane, application land on left.
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Photograph 2: Looking north west towards houses bounding application land.
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Photograph 3: Looking south west towards Gill Lane showing remnants of an unknown and
unenclosed structure.
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Photograph 4: Looking north west, the application land on the right extending along Gill
Lane.
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Photograph 5: Looking south east towards Gill Lane, eastern boundary of application land
on left.
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Q.B.D. R. v. DoNcasTER BorouGH CouUNCIL

R. v. DONCASTER METROPOLITAN BOROUGH
COUNCIL, Ex p. BRA

QUEEN’s BENCH DivisioNn (McCullough J.): October 1, 1986
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12 COMMONS 57P. & C.R.

driven to it had any grant been made one would expect a record of it to
have been strictly preserved. '

These matters serve to distinguish that case from the present, but
certain further dicta in it call for consideration. First Phillimore J. said
that,'> assuming that could be dedication for bathing and fishing, it
would be “rather dj to prove and would require Very conclusive

evidence.” A little later he said'®:

17 at p.177.
18 at p.179.
19 ] 1 Ch. 131 at p.179
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Q.B.D. R. v. DoNcasTEr BorouGH CouNcIL 15

dn favour of the possibility of the existence of public rights of recreation
are Phillimore J.’s remarks in Tyne Improvement Commissioners®* and
Re Hadden, to both of which I have already referred.

I need say no more about point (4) than I already have.

Point (5) is in reality a distinction of fact. In the present case I do not
regard liberality on the part of the Doncaster Corporation as a sufficient
explanation.

Before leaving Ellenborough Park 1 ought perhaps to refer to a
passage where it was said that there was2:

no doubt but that Antrobus was rightly decided; for no right can be
granted (otherwise than by statute) to the public at large to wander
at will over an undefined open Space, nor can the public acquire
such a right by prescription. '

The right claimed in the present case is not to wander over an
undefined area. It is a right to take recreation in a defined area. Re
Hudden recognises that such can be granted.

For these reasons I accept:

(1) that had an express grant of the rights now claimed by the
public been produced the law would have recognised their validity;

(2) that the law allows the court to presume that at some 'time
prior to 1860 these rights were validly granted;

(3) that the evidence before the court cannot sufficiently be
explained by mere sufferance or by licence from the corporation:
and

(4) that the presumption is therefore to be drawn.

In other words, what everyone had assumed to be the case until 1984
was and is correct, namely, that the public’s use of Doncaster Common
for purposes of recreation is not only lawful but as of right.

One further point remains. What quality of user “for purposes of
public recreation” is required before the land is “open space” for the
purposes of section 123(2A) of the Local Government Act 1972 as
amended? Mr. Whybrow contends that it must be as of right, i.e. that
user under a bare licence will not suffice. He suggests that any other
construction would be absurd and inconvenient. I do not agree. Section
123(2A) appears to have been enacted to protect the interests of those
lawfully using open spaces. A bare licensee has no interest in land, but
S0 long as his licence exists he has something which he can enjoy. It can
only be brought to an end on giving him reasonable notice. In many
cases such notice need only be very short, but it is possible to envisage
cifcumstances in which a significant period would be required. Where a
licence has been given, there is no hardship or absurdity in a council
having to choose between postponing its disposal of the land until such
notice has been given and expired and, alternatively, advertising the
Intended disposal in the way required.

Thus, even if I were wrong in holding that the public’s use of

Doncaster Common is as of right, and its use depended upon the

*(1899) 81 L.T. 174 at p.179.
2 fwséf 7

Ch. 131 at p.184.
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COMMONS REGISTRATION ACT 1965

Application for the registration of
land as common land

IMPORTANT NOTE : Before filling in this form, read carefully the notes on the back. An incor-
rectly completed application form may be rejected.

Insert name of registration To the <,
authority (see Note I). WEeST RiDwG Cﬁﬂm‘j CounCiIL.

Application is hereby made for the registration as common land of the land described
below.

Part L Name and address of the applicant.

(Give Christian names or fore-
names and surname or, in the

case of a society or other body, NESFIELD W AT LANGAAR PARIS W
the full title of the body. If part
2 is not completed all corres-

pondence and notices will be MEETIN L=

Sent to the applicant.)
CLERY O©OF THE WMEETING
LAWRENCE N codDing.=y

SCRARR wovsE
NESFIELD, NERR (LKRLEY,

Part 2. Name and address of solicitor, if any.

(This part should be completed
only if a solicitor has been in-
structed for the purposes of the
application. 1f it is completed,
all correspondence and notices
will be sent to the soliciior.)

Part 3. Particulars of the land to be registered, i.c. the land claimed to be common land.
(See Notes 2, 3 and 4).
Name by which usually known . -PNgBRaR Moo
Locality NESFIEWD Z: NESFIELD Deass

12
*Delete reference to plan where  gisur on plan herewith®

4- SONDRY RRens
none is submitted. A plan must

]
be used except as meniioned in N NESFE Ly oy lL.I.-ﬂcle.
Note 4.

QED QOTL‘NE,
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1. Registration authorities

The applicant should take care to submit his application o
the correct registration authority, This depends on the situation
of the land which is claimed to be common land. Except where
there is an agreement altering the general rule {see below), the
registration authority for land in an administrative county is the
county council; for land in a county borough, it is the county
borough council, and for land in Greater London, it iz the
Greater London Council.

In the case of land which is partly in the area of one regis-
tration authority and partly in that of another, the authorities
may by agreement provide for one of them to be the registra-
tion authority for the whole of the land. Public notice is given
of such agreements, but an applicant concerned with land lying
close to the boundary of an administrative area, or partly in one
area and partly in another, should, if in doubt, enquire whether
an agreement has been made and, if so, which authority is re-
sponsible for that land.

2. Meaning of “common land”

Common land is defined in the Commons Registration Act
£965 as—

(a) Iand subject to rights of common (as defined in the Act—
see Note 3 below) whether those rights are exercisable at all
times or only during limited periods;

(b) waste land of a manor not subject to rights of common.

It does not include a town or village green or any land forming
part of a highway. (There is a separate form available for town
or village greens, which are also registrable under the Act)
“Land * includes land covered with water, so that common land
can, for instance, include ponds and lakes.

3. Meaning of “rights of common”

Rights of common are not exhaustively defined in the Act,
but it is provided that they include cattlegates or beastpates (by
whatever name known) and rights of sole or several vesture or
herbage or of sole or several pasture. They do not, however,
include rights held for a term of years or from year to year.
Further information is contained in the official explanatory book-
let “ Common Land ™ available free from local authorities; the
following extract is not an authoritative statement of the law,
but is intended for general guidance only:

“ A right of common is generally taken to mean a right which
a person may have (generally in common with someone else) to
take part of the natural produce of another man’s land; for
example, a right to the herbage (a right of common of pas-
ture); a right to take tree loppings or gorse, furze, bushes or
underwood (a right of estovers); a right to take turf or peat
(a right of common of turbary); a right to take fish (a right of
common of piscary); a right to turn out pigs to eat acorns and
beechmast (pannage). There are various otber types of rights
of common, some existing only in particular areas, and it is
impossible to give a complete list. The Act does not there-
fore attempt to give a comprehensive definition of the expres-
sion ‘rights of common.’”

4. Land descriptions

Except wbere the land has already been registered under
the Act (as to which see below and Note 6), the particulars
asked for at part 3 of the form must be given, and a plan must
accompany the application. The particulars in part 3 are necessary
to enable the registration authority to identify the land concerned,
but the main description of the land will be by means of the plan.
This must be drawn to scale in ink or other permanent medium
and be on a scale of not less, or not substantially less, than six
inches to one mile. It must show the land to be described by
means of distinctive colouring (a coloured edging inside the
boundary will usually suffice}, and it must be marked as an
exhibit to the statutory declaration (see Note 5).

Where the land has already been registered and comprises
the whole of the land in one or more register units, a plan is
unhecessary provided the register and register unit number(s)
are quoted (see Note 6). If the application concerns only part of
the land comprised in a register unit, however, it will not always
be possible to dispense with a plan. A plan will not be needed
if the land can be described by reference to some physical feature
such as a road, river or railway, 5o that the description might,
for example, read “The land in register unit No. ......... lying
to the south of tbe road from A to B”. Where this method is
not practicable the land must be described by a plan prepared
as mentioned above. In cases where the procedure of reference
to an existing register unit is adopted, part 3 of the form should
be adapted accordingly, and where no plan is submitted inappro-

-, priate references to a plan should be deleted.
~

5. Statutory declaration

The statutory declaration must be made before a justice of
the peace, commissioner for oaths or notary public. Any plan
referred to in the statutory declaration must be marked as an
exhibit and signed by the officer taking the declaration (injtialling
is insufficient). A plan is marked by writing on the face in ink an
identifying symbol such as the letter * A, On the back of the plan
should appear these words:

This is the exhibit marked ‘ A’ referred to in the statutory
declaration of (name of declarant) made this {date)
19 before me,

(Signature and qualification)  ~

If there is more than one plan care should be taken to choose
a different identifying letter for cach,

6. Previous registration: inspection and search of
registers

It is possible that the land has already been registered under
the Act. If it has been registered as common land, it will not be
registered as such again pursuant to a further application, but
the further application will be noted on the register. This will
entitle the applicant to notice of any objection to the registra-
tion. If the land has been registered as a town or village green,
registration as common land will take effect ag an objection to the
carlier registration as a town or village green, and the latter will
take effect as an objection to the later registration as common
land. It is also possible that the land is exempt from reglstration;
the registration provisions of the Act do not apply to the New
Forest, Epping Forest or the Forest of Dean, nor to 4y land
cxempted by order under section 11. To ascertain whether land
bas been registered under the Act, or is exempt, anyone may in-
spect the registers at the office of the registration authority, or
the copies of register entries affecting land in their areas:held by
other local authorities including parish councils. Alternatively,
an official certificate of search may be obtained from the regi-
stration authority. A requisition for an official search must be
made in writing on C.R. Form No, 21, a separate reguisition .
being required for each register. If the land is registered, the
certificate will reveal the register unit number(s) and “whether
any rights of common and claims to ownership are registered.
If the land is exempt from registration, the certificate will say so,
and it will not be possible to register it under the Act.

7. Submission of application: fees

The application must reach the registration authority
properly completed during one of the registration periods allowed
under the Act. The first registration period begins on 2nd Janu-
ary, 1967 and ends on 30th June, 1968, and tbe second begins on
1st July, 1968 and ends on 2nd January, 1970. There is no charge
for applications made during the first registration period, but
every application made during the second registration period must
be accompanied by a fee of £5, unless— '

(a) during the first registration period the applicant gave the v
registration authority notice in C.R. Form No. 5 of his in-
tention to make the application, or T
(b) the land did not become registrable as convmon land untit
after 30th April, 1968. 7
If (a) applies, the applicant should quote in part 4 of the appli-
cation the number on the acknowledgment from the registration
authority. If (b) applies, he should state in part 4 when and by
what means tbe land became common land. .

e

B. Action by registration authority

The repistration authority will on receipt of the application °
send an acknowledgment. If this is not received within 10 days the
applicant should communicate with the authority. Later, the
applicant will be informed whether the application has been ac- .
cepted or rejected. If it is accepted, then— '

(a) if the land is not already registered as common land, it
will be provisionally registered as such, or
(b) if it is already registered as common land, the application
will be noted on the register.
The applicant will in either case be informed, and will in due
course be notified of any objection to the registration. (As to.
objections, sce the official explanatory booklet *“ Common Land ”,
available free from local authorities.) :

9, False statements: groundless applications

The making of a false statement to procure registration may
render the maker liable to prosecution. Moreover, a registration
which is objected to will, unless the registration autbority permits
it to be cancelled, or the objection is withdrawn, be referred to
a Commons Commissioner, If, at the hearing before the Com-
missioner, the registration cannot be substantiated, it will be re-
moved from the register, and the applicant may be ordered to pay
the costs of the obijector.

i
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COMMONS REGISTRATION ACT 1965

Application for the registration of a

right of common

IMPORTANT NOTE: Before filling in this form, read carefully the notes on the back. An incor-

rectly completed application may be rejected.

i Insert name of registration
anthority (see Note 1).

To the!?

West Riding County Council

Application is hereby made for the registration of the right of common of which par-

ticulars are set out below.

Part 1.

(Give Christian nammes or fore-
names and surname or, in the
case of a body corporate, the
full title of the body. If part 2
is not completed all correspon-
dence and notices will be sent
to the first-named applicant. See
Note 2 for information as to
who may apply)

Name and address of the applicant or (if more than one) of every applicant.

William Crabtree
Bank House Farm,

Pudsey,
Yorkshire.

Part 2.

(This part should be completed
only if a solicitor has been in-
structed for the purposes of the
application. If it is completed,
all correspondence and notices
will be senr to the solicitor.)

Name and address of solicitor, if any.

J. Chadwick, L.L.B.

Solicitor,

Abbtey House,
11/12, Park Row,
Leeds,1.

Part 3.
(Read Note 2 and insert
“owner” *tenant” or as the

case may be. If there is more
than one applicant the capacity
of each must be stated against
his name in this space.}

Capacity in which the applicant is entitled to apply for registration.

Owner









Notes

1. Registration authorities

The applicant should take care to submit his application to
the correct registration authority. This depends on the situation
of the land over which rights of ¢common are claimed. Except
where there is an agreement altering the general rule (see below),
the registration authority for land in an administrative county is
the county council; for land in a county borough, it is the
county borough council, and for land in Greater London, it is
the Greater London Council.

In the case of land which is partly in the area of one regis-
tration authority and partly in that of another, the authorities
may by agreement provide for one of them to be the registration
authority for the whole of the land. Public notice is given of
such agreements, but an applicant concerned with land lying
close to the boundary of an administrative area, or partly in
one area and partly in another, should, if in doubt, enquire
whether an agreement has been made and, if so, which authority
is responsible for that land.

It is not necessary for the land over which a right of common
is exercisable to be registered before an application for the regis-
tration of the right itself is made : see Note 9.

2. Who may apply for registration
An application for the regisiration of a right of common
may be made—
(2) by the owner of the right or in certain cases (see below) by
someone on his:behalf or in his stead;
(b) where the right is attached to any land, and is comprised in
a tenancy of the land, by the landlord, the tenant, or both
of them jointly;
{c) where the right belongs to an ecclesiastical benefice of the
Church of FEngland which is vacant, by the Church Com-
missioners,

In a case where the landlord and the tenant of any land
are both entitled to apply for the registration of a right of com-
mon attached to the land, they may consider it advisable to apply
jointly, because—

(a) if two scparate applications relating to the same right are
accepted for registration and differ in any material particular,
a conflict arises, and each registration has to be treated as
an objection to the other. Such a case would normally have
to be referred to a Commons Commissioner for decision;

() if a joint application is submitted, and is accepted for
registration, both applicants will be entitled to appear before
the Commons Commissioner in support of the registration,
should any objection to it be referred to him;

(c) a person entitled to make an application who 13 content to
leave it to another person (independently so entitled) to make
it will, on the other hand, have no right to appear at the
hearing of any objection to the registration and may have no
claim against that other person if for any reason the right is
not registered or the registration does not become final, or
becomes final with modification,

Where the Church Commissioners apply for the registration
of a right belonging to a vacant benefice, the fact should be
stated, and the name of the benefice given, in part 3.

In certain cases a person may be entitled to apply on behalf
of the owner of the right or in his stead. Examples are {a) a
receiver appointed under section 105 of the Mental Health Act
1959; (b) charity trustees where the right of common is vested
in the Official Custodian for Charities; (c¢) trustees for the
purposes of the Settled Land Act 1925 autborised by order under
section 24 of that Act In such cases mention should so far as
possible be made in part 3 of (a) the Act of Parliament. statutory
instrument, order of court or other authority under which the
applicant claims to be entitled to apply; (b) the capacity in which
be applies; and (¢) the name and address of the person on whose
bebalf or in wbose stead the application is made, and whether
that person is owner, landlord or tenant. The registration autho-
rity has power to call for such further evidence of the right of
the applicant to make the application as it may reasonably
require.

Where charity trustees apply (whether the right is vested in
themselves or in the Official Custodian) the fact should be stated,
and the name of the ¢barity given, in part 3.

3. Meaning of “rights of common”

Rights of ¢common are not exhaustively defined in the Act,
but it is provided that they include cattlegates or beastgates (by
whatever name known) and rights of sole or several vesture or
herbage or of sole or several pasture. They do not, however,
include rights held for a term of years or from year to year.
Further information is contained in the official explanatory
booklet “ Comnmon Land ”, available free from local authorities,
from which the following extract is taken :

“ A right of common is generally taken to mean a right which
a person may have (generally in common with someone else}
1o take part of the natural produce of another man’s land; for
example, a right to the herbage (a right of common of
pasture); a right to take tree loppings or gorse, furze, bushes

or underwood (a right of estovers); a right to take turf or
peat {(a right of common of turbary); a right to take fish (a
right of common of piscary); a right to turn out pigs to eat
acorns and beechmast (pannage). There are various other
types of rights of common, some existing only in particular
areas, and it is impossible to give a complete list. The Act
does not therefore attempt to give a comprehensive definition
of the expression * rights of common’”

This extract must ot be taken as an authoritative statement
of the law. Anyone who is not sure whether a right is regis-
trable under the Act should seek legal advice.

4. Land descriptions

(a) For purposes of part 4. Except where the tand has
already been registered under the Act {as to which see below
and Note 5), the particulars asked for at part 4 of the form
must be given, and a plan must accompany the application.
The particulars in part 4 are necessary to enable the registration
authority to identify the land concerned, but the main description
of the land will be by means of the plan. This must be drawn to
scale in ink or other permanent medium and be on a scale of
not less, or not substantially less, than six inches to one mile.
It must show the land to be described by means of distinctive
colouring (a coloured edging inside the boundary will usually
suffice), and it must be marked as an exhibit to the statutory
declaration. (See Note 6.)

Where the land has already been registered and comprises
the whole of the land in one or more register units, a plan is
unnecessary provided the register and register unit number(s) are
quoted (see Note 5). If the application concerns only part of the
land comprised in a register unit, however, it will not always
be possible to dispense with a plan. A plan will not be needed
if the land can be described by reference to some physical feature
such as a road, a river or railway, so that tbe description might,
for example, read “The land in register unit No, ..................
lying to the south of the road from A to B ", Where this method
is not practicable the land must be described by a plan prepared
as mentioned above. In cases where the procedure of reference
to an existing register unit is ndopted, part 4 of the form should
be adapted accordingly, and where no plan is submitted inappro-
priate references to a plan should be deleted.

(b)Y For purposes of part 6. 1 the right is attached to any
farm, holding or other land, that land should be described in
part 6. This may be done either by a plan prepared as explained
in (&) above, or, alternatively, by reference to the numbered
parcels on the most recent edition of the ordnance map (quoting
the edition), supplemented, where necessary to describe part of
a parcel, or any land not numbered on the ordnance map, by a
plan prepared in accordance with (a) above. Sufficient particulars
of the locality must in any case be given to enable the land to
be identified on the ordnance map,

If the right is held in gross, that is, not attached to any
land, that fact should be stated in part 6.

5. Inspection and search of registers

To ascertain whether land has been registered under the
Act, anyone may inspect the registers at the office of the registra-
tion authority, or tbe copies of register entries affecting the land
in their areas held by other local authorities including parish
councils. Alternatively, an official certificate of search may be
obtained from the registration authority. A requisition for such
search must be made in writing on C.R. Form No. 21, a separate
requisition being required for each register. If the land is
registered, the certificate will reveal the register unit number(s)
and wbether any rights of common and claims to ownership are
registered. Tt is also possible that the land is exempt from regis-
tration : the registration provisions of the Act do not apply to the
New Forest, Epping Forest or the Forest of Dean, nor to any
land exempted by order under section 11. 1f the land is exempt,
the certificate will say so, and it will not be possible to register
rights of common over it under the Act, but such rights as
exist will not be prejudiced by non-registration.

6. Statutory declaration

The statutory declaration must be made before a justice of
the peace, commissioner for oaths or notary public. Any plan
referred to in the statutory declaration must be marked as an
exhibit and signed by the officer taking the declaration (initial-
ling is insufficient), A plan is marked by writing on the face in
ink an identifying symbol such as the letter “A”. On the back
of the plan should appear these words :

This is the exhibit marked “A" referred to in the statutory
declaration of (name of declarant) made this (date)

19 before me,
""""" (Signature and qualification)

If there is more than one plan care should be taken to
choose a different identifying letter for each.
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7 razing rights

the right of common consists of or includes a right to
graze animals, or animals of any class, the application must
state the number of animals, or the numbers of animals of differ-
ent classes, to be entered in the register. This presents no difficulty
where the right to graze is already limited by number. However,
for registration purposes grazing rights not limited by number
(sometimes called rights “sans nombre”, or without stint) must
be quantified. This means that the applicant must enter in part 5
of the application form the pumber of animals, or the numbers
of animals of different classes, which he believes himself entitled
to graze. If the application is accepled, the right of grazing will
be provisionally registered in accordance with the number or
numbers which have been so entered. When the registration has
become final the right of grazing will be exercisable in relation
to apnimals not exceeding the number or numbers registered or
such other number or numbers as Parliament may later deter-
mine, The applicant should not insert a figure higher than tbat
which he believes himself entitled to. If he puts in an excessive
figure the provisional registration is likely to be objected to.
In that case, unless the registration authority permits it to be
cancelled, or the objection is withdrawn, the matter will in due
course be referred to a Commons Commissioner for decision,
and if the Commissioner orders the figure to be reduced he may
also order the applicant to pay the gosts of the objector.

8. Submission of application: fees

The application must reach tbe registration authority properly
completed during one of the registration periods aliowed under
the Act, The first registration period begins on 2ad January 1967
and ends on 30th June 1968, and the second begins on 1st July
1968 and ends on 2nd January 1970.

There is no charge for applications made during the first
registration period, but every application made during the second
registration period must be accompanied by a fee of £5 unless—

(a) during the first registration period the appiicant gave the
registration authority notice in C.R. Form Neo. 5 of his inten-
tion to make the application, or
(b) the right of common did not become regisirable until after
30th April 1968.
If (a} applies, the applicant should quote in part 7 of the
form the number on the acknowledgment from the registration
authority. 1f (b) applies, he should explain in part 7 why the
right was not registrable until after 30th April 1968.

9. Action by registration authority

The registration authority will on receipt of the application
send an acknowledgment, If this is not received within 10 days
the applicant should communicate with the authority. Later, the
applicant will be told whether the application has been accepted
or rejected. 1If it is accepted, then—

(a) if the land over which the right of common is claimed
to be exercisable is not already registered under the Act, it
will be provisionally so registered, and tbe right of common
will be provisionally registered as exercisable over it, or
{b) if that land is already registered under the Act, the right
of common will be provisionally registered as exercisable
over it
The applicant will also in due course be told of any objection
to the registration. (As to objections, see the official explanatory
booklet “Common Land”, available free from local authorities,)

10. False statements: groundless applications

The making of a false statement to procure registration may
render the maker liable to prosecution. Moreover, a registration
which is objected to will, unless the registration authority permits
it to be cancelled, or the objection is withdrawn, be referred to
a Commons Commissioner. If, at the hearing before the Com-
missioner, the registration cannot be substantiated, it will be
removed from the register, and the applicant may be ordered
to pay the costs of the objector.
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COMMONS REGISTRATION ACT 1965

Reference No. 266/D/311-312

NOTICE OF FINAL DISPOSAL
OF DISPUTED REGISTRATION

Dated G Jury 198 .

A. J. CLEAVER

Clerk of the Commons Commissioners
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COMRIONS ATGISTRATION ACT 19545 _ Reference No. 268/D/311-312

In the Matter of Nesfield Dean and the Village

Green, Nesfield with Langbar, Pa*rogaue B

= " TECISION

This dispute relates to the registrations at Entry No. 1 in the Larnd Bection
and Entry ¥o. 1 in the Rights Section of Register Tnit No. CL 502 in the
Zegister of Common DLand mzintained by the North Yorkshire County Council and
is occasioned by Objection No. 99 made by Stephen C Rawson and noted in the
Register on 15 September 1970. ’

I held a hsaring for the purpose of inquiring into the dlgpute at

Harrogate on' 11 March 1981. The hearing wes attended by Mr W Hanner, Clerk

to Mid Wharfedale Parish Council and by Mr N S Digby, of Counsel, appear1n*

cn behalf of Mrs S C Hawson.

Te registration in the Land Section was made on the application of Neafield with
Leﬁg;a’ Parish Counecil, which I understand is grouped under the constituent

Mid Vharfedale Parish Council. ZIEntry No. 1 in the Rights Section was made

on the application of William Crabtree and is a right of turbary and of
“grazing over part of the land comprised in this Register Unit ("the Unit land™).

land congists of a number of separated pieces of land and the
n rzlates to two of thezse pieces which, it is said, were not comaon land
'e of registration. The two pieces are shoun on the plan attached
= ajaca¢on and T will refer to them as. the disputed pieces. The
Cujectilon iz on the gwound that the disputsd pieces were nobcowaon laad.
I was told that Mr Crabtree has died: his estate or successor was not present -
or represanted at the hearing and it appeared that the right he registered _
was not clairmed over the disputed pieces. In the absence of evidence to support
vaz right, I find that it did not exist.so far as the disputed pieces are
sonceriad. 1n the absence of a valid reglstered right the disputed pieces cea
only cuzlify as comaon land if they are waste land of a manor,

Lave evideuacc

L .
+ie Paorisgh,
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the purposes of this De I do
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