NORTH YORKSHIRE COUNCIL

COMMONS ACT 2006 — SCHEDULE 2, PARAGRAPH 4

Notice of an application to register waste land of the manor as common land

Application Reference Number: CA13 035

High Ellington Green (CL387) (part of)

Application has been made to the North Yorkshire Council by The Open Spaces Society under Schedule
2(4) of the Commons Act 2006 and in accordance with Schedule 4(14) of the Commons Registration
(England) Regulations 2014.

The application, which includes documentary evidence, can be viewed at:
https://www.northyorks.gov.uk/environment-and-neighbourhoods/land-and-waterways/common-land-and-
village-greens/common-land-applications-and-decision-notices

or you can request a copy by contacting the Commons Registration Officer: -

email: commons.reqistration@northyorks.gov.uk ,

telephone: 01609 532364

or write to: North Yorkshire Council, Commons Registration, County Hall, Northallerton, North Yorkshire DL7
8AD

Any person wishing to make a representation regarding this amendment:

e should quote the Application No. CA13 035

e must state the name and postal address of the person making the representation and the nature of
that person’s interest (if any) in any land affected by the application.
may include an e-mail address of the person making the representation
must be signed by the person making the representation
must state the grounds on which the representation is made
should send the representation to: Commons Registration Officer, Commons Registration North
Yorkshire Council, County Hall, Northallerton, North Yorkshire DL7 8AD or e-mail to
commons.registration@northyorks.gov.uk on or before 7 January 2025.

Representations cannot be treated as confidential, and a copy will be sent to the applicant in accordance
with Regulation 25 of the 2014 Regulations. Should the application be referred to the Planning Inspectorate
for determination, in accordance with Regulation 26 of the 2014 Regulations, any representations will be
forwarded to the Planning Inspectorate.

A summary of the effect of the application (if granted) is as follows: the Registration Authority will register the
application land as common land.

Dated: 18 November 2024
Karl Battersby

Corporate Director — Environment
North Yorkshire Council

Schedule

Description of the land seeking to be registered as common land

High Ellington Green, as edged red on the notice plan.
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FORM CA13
Commons Act 2006: Schedule 2

Application to correct non-registration or mistaken
registration

This section is for office use only

Official stamp Application number
COMMONS ACT 2006 CALS 035
Register unit number
NORTH YORKSHIRE COUNCIL allocated at registration
(for missed commons
COMMONS REGISTRATION AUTHORIFY only)
pate: 30 SEP 2024

Applicants are advised to read ‘Part 1 of the Commons Act 2006: Guidance to applicants’ and to note:
* Any person can apply under Schedule 2 to the Commons Act 2006.
+ All applicants should complete boxes 1-10.

+ Applications must be submitted by a prescribed deadline. From that date onwards no further
applications can be submitted. Ask the registration authority for details.

*  You will be required to pay a fee unless your application is submitted under paragraph 2, 3, 4 or
5 of Schedule 2. Ask the registration authority for details. You would have to pay a separate fee
should your application relate to any of paragraphs 6 to 9 of Schedule 2 and be referred to the
Planning Inspectorate.

Note 1 1. Commons Registration Authority

Insert name Tothe: North Yorkshire Council

of commons .

registration Tick the box to confirm that you have:

authonty. enclosed the appropriate fee for this application: O
or
have applied under paragraph 2, 3, 4 or 5, so no fee has been
enclosed:
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Note 2

If there is more
than one applicant,
list all thefr names
and addresses in
full. Use a separate
sheet if necessary.
State the fulf title
of the organisation
if the applicant is a
bedy corporate or
an unincotporated
association. If

you supply an
email address in
the box provided,
you may receive
communications
from the
registration
authority or other
persons (e.q.
objectors) via
email If box 3is
nat completed all
correspondence
and notices will

be sent to the first
named applicant.

Note 3

This box should
be completed if

a representative,
e.g. a solicitor, is
instructed for the
plrpcses of the
application. If so
all correspondence
and notices will be
sent to the person
or firm named here.
If you supply an
email address in
the box provided,
the representative
may receive
communications
from the
registration
authority or other
persons (e.g.
objectors) via
email.

2. Name and address of the applicant

Name:

The Open Spaces Society

Postal address:

The
25a

c/o Frances Kerner

Open Spaces Society
Bell Street

Henley-on-Thames
Oxfordshire

Postcode Rag 2BA

Telephone number:

Fax number:

E-mail address:

01491 573535

3. Name and address of representative, if any

Name:

Firm:

Postal address:

Postcode

Telephone number:

Fax number:

E-mail address:
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Note 4

For further details
of the requirements
of an application
refer to Schedule
4, paragraph 14

to the Commons
Registration
(England)
Regulations 2014.

Note 5

Explain why the
land should be
registered or, as
the case may be,
deregistered.

4. Basis of application for correction and qualifying criteria

Tick one of the following boxes to indicate the purpose for which you are
applying under Schedule 2 of the Commons Act 2006.

To register land as common land (paragraph 2):
To register land as a town or village green (paragraph 3):

10

To register waste land of a manor as common land
(paragraph 4):

<l

To deregister common land as a town or village green
(paragraph 5):

To deregister a building wrongly registered as common land
(paragraph 6):

To deregister any other land wrongly registered as common
land (paragraph 7):

To deregister a building wrongly registered as town or
village green (paragraph 8):

To deregister any other land wrongly registered as town or
village green (paragraph 9):

O O 0O O O

For waste land of a manor (paragraph 4), tick one of the following boxes
to indicate why the provisional registration was cancelled.

The Commons Commissioner refused to confirm the registration having
determined that the land was no longer part of a manor (paragraph 4(3)): [_]

The Commons Commissioner had determined that the land was not
subject to rights of common but did not consider whether it was waste
land of a manor (paragraph 4(4)):

The applicant requested or agreed to cancel the application (whether
before or after its referral to a Commons Commissioner) (paragraph 4(5)):

Please specify the register unit number(s) (if any) to which this application
relates:

CL 387(part of)

5. Description of the reason for applying to correct the register:

The application land was provisionally registered as common land on 6 April
1970. Following an objection the registration was withdrawn. Part of the
application land is eligible for registration under para.4(5) of Schedule 2 to the
Commons Act 2006.

Continuation Sheet to Q5 describes the registration history and provides evidence
that the application land is waste land of a manor.




Note 6

You must provide
an Ordnance map
of the land relevant
to your application.
The relevant area
must be hatched
in blue. The map
must be at a scale
of at least 1:2,500,
or 1:10,560 if the
land is wholly or
predominantly
moorland. Give a
grid reference or
other identifying
detail.

Note 7

This can include
any written
declarations sent to
the applicant (i.e.

a letter), and any
such declaration
made on the form
itself.

If your application
is to register
common land or

a town or village
green and part of
the land is covered
by a building or is
within the curtilage
of a building, you
will need to obtain
the consent of the
landowner.

6. Description of land

Name by which the land is usually known:

High Ellington Green

Location:

About 4 kilometers north west of Masham, North Yorkshire.

Tick the box to confirm that you have attached an Ordnance map of
the land:

7. Declarations of consent
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Note 8

List all supporting
documents

and maps
accompanying

the application,
including if relevant
any written
consents. This

will include a copy
of any relevant
enactment referred
to in paragraphs
2(2)(b) or 3(2) (a)
of Schedule 2 to
the Commons Act
2006 or, in relation
to paragraph 4
(waste land of a
manor) evidence
which shows why
the provisional
registration was
cancelled. There
is no need to
submit copies of
documents issued
by the registration
authority or to
which it was a party
but they should
still be listed. Use
a separate sheet if
necessary.

8. Supporting documentation

1.Site Visit Photographs

2. Documents relating to the Commons Registration Act 1965 on which we
rely are not included pursuant to r.16(3):

a) Register of Common Land (CL387)
b) Register Map (North Yorkshire NR51D INSET CL387)
c) Objection No. 92







Continuation Sheet to Q5

Registration History

The application land was provisionally registered on 6 April 1970 and given the register unit
No. CL387. The application land was also provisionally registered on 6 April 1970 as a vil-
lage green and given the register unit No. VG 211. The dual registrations were in conflict and
treated as an objection to each other.

On 5 May 1970, Mary Constance Cunliffe-Lister, the Countess of Swinton, made an objec-
tion (No.092) to CL387:

| am the owner as tenant for life under a settlement

of this —'-ef land the subject of this? twe registrations
| deny they-are it is common land and ask that any
common rights claimed should be precisely defined,
though | deny any exist

Objection No.092 was recorded in the register of common land on 2 June 1970. Following
the objection, the register of common land records that the provisional registration was
withdrawn on 16 July 1973.

NOTE: The Countess of Swinton made an objection to VG 211 (Objection No.091). Follow-
ing the objection the register of town or village green records that the provisional registration
was withdrawn on 16 July 1973.

The application land is therefore eligible for registration as common land under paragraph
4(5) of Schedule 2 to the Commons Act 2006.

Description of the Application Land

In recognition that two parts of the provisionally registered land do not meet all the criteria
for registration, these have been excluded from the application (see application plan).

First, the application land is of manorial origin as demonstrated by the historical evidence
(see below). Second, the application land fulfills the descriptive character of waste land of a
manor as defined in the case of Afforney General v Hanmer, i.e., the application land is, ‘the
open, uncultivated and unoccupied lands parcel of the manor...other than the demesne
lands of the manor’.® The following description of the land is supplemented by photographs
which are in the Appendix.

! Word crossed out is not clear.
2 Changed from ‘these’ to ‘this’.
3(1858) 27 LJ Ch 837.



Open

Most of the application land is mown. The area within the tree cover is very overgrown with
nettles and brambles but there is no sign of any internal fences or walls. All the application
land is open to the road. Where the application land meets adjoining property there are
walls. This is to be expected because a hedge, wall or fence often marks the boundary of
waste where it meets an adjacent field or property. No land lacks physical boundaries, even
on commons, there is generally a custom on adjoining owners to fence against a common.

Uncultivated

The land is not cultivated. There is no engagement with farming or activity with the soil
which causes it to be broken for productive purposes and therefore the land is uncultivated.
Regular mowing of grass often takes place on common land. In R v Doncaster Metropolitan
Borough Council Ex p. Braim, the High Court observed, obiter, that rights of access under
s.193 of the Law of Property Act 1925 applied to land enclosed by a racecourse because it
was manorial waste for the purposes of subs.(1) of that section: ‘“The racecourse, the golf
course and possibly other parts of the common would be mown, but not for the purpose of
gathering a crop; | would not have thought this was cultivation’.*

Unoccupied
The land is unoccupied. There is no profitable use of the land to the exclusion of others.

Historical Evidence

The application land was situated in the parish of Masham and in the township of High and
Low Ellington and is waste land of the manor of High Ellington which was a subordinate
manor of the manor of Masham.

In the eighteenth century, the hamlet of High Ellington comprised a few properties clustered
at the junction of four route ways. At the centre of the hamlet was an unenclosed space which
the Society believes is a remnant of manorial waste. This category of land was often situated
at the junction of roads or at the side of a highway (see Figures 1 and 2).

4 A copy of the case is provided with this application.
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Figure 1: Extract from A Plan of Mashamshire....taken for William Danby, 1770. Red Arrow
points to High Ellington and application land.

Source: North Yorkshire County Record Office (NYCROQ): ZS Mashamshire.
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Figure 2: Extract from A Plan of Mashamshire....taken for William Danby, 1770. Close up of
High Ellington showing application land at junction of route ways.

Source: North Yorkshire County Record Office (NYCRO0): ZS Mashamshire.

A plan made in 1801 shows that part of the open space in the centre of the hamlet had been
enclosed and that a building had been erected within the enclosure. This enclosure survives
today but the land outside of it remains open and is the surviving remnant of manorial waste
(see Figure 3).
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Figure 3: Extract from ‘A plan of the townships of Ellington and Ellingstring and Sutton-Pen
in the township of Healey in Mashamshire made 1801’.

Source: North Yorkshire County Record Office (NYCRO)- ZS MIC 2023/13-25.

The application land was situated in the manor of High Ellington (Over Ellington). Together
with the manor of Low Ellington (Nether Ellington), the manor of High Ellington was adminis-
tered by the manor of Masham.® In recognition of the hierarchy of manors, there were four
distinct juries in the manor of Masham which dealt with the business of the manor, /e, the
jury for Ellington, the jury for Healy, the Forest jury and the jury for Masham.

Presentments made to the jury for Ellington comprise a variety of depredations and include,
for example, pecuniary payments levied for affray, the un-ringing of pigs and failure to keep
fences in good order. Paines, also known elsewhere in England as orders or bye-laws, were
issued by juries to regulate certain activity in the manor. In 1685 a paine issued by the jury
for Ellington required the pinfold at High Ellington to be gated (see Figure 4 with transcrip-
tion).

5 'Parishes: Masham', in A History of the County of York North Riding: Volume 7, (London, 1914) pp. 323-
332. British History Online https://www.british-history.ac.uk/vch/yorks/north/vol1/pp323-332 [accessed 3 June
2024].


https://www.british-history.ac.uk/vch/yorks/north/vol1/pp323-332
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Figure 4: Extract from Paines Laid by Ellingtons Jury Aprill the 28" Anno d[omi]ni 1685.

Source: NYCRO-MIC 3129.

Transcription:

A paine Laid that Marke Plewes of High Ellington

sett a good & sufficient gate Sto[ Jp in high Ellingtones }010
Pinfold betwixt & the second of May next in penalty

The pinfold can be seen on the Ordnance Survey map of 1853-6 (see Figure 5).

Figure 5: Extract from Ordnance Survey map 1853-6. Pinfold in centre of map.

Source: Yorkshire Sheet 85 1853-6.

A pinfold, also known as a pound, was usually sited on manorial waste and was used to dis-
train stray animals. A law dictionary of 1684 provides the following definition of a pound (see
Figure 6).
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Figure 6: Extract from ‘The Interpreter of Words and Terms’ 1701.

IPound, Parcus, Signifies a place of flrength to !
keep Cattel in that are diftrained, and put there fop
any Trefpafs done, until they be replevied or redeem-
ed; and this is called a Pound, Overtor Open Pound
and becaunfe it is built upon the Lord’s wafte, thé
Lord’s Pound, fee Kitchin, fol. 144. It is divided intq
open and clofe ; An open or overt Pound, is not only
the Lord’s Pound, but a Backfide, Court, Yard, Pa-
fture-Ground, or whatever place elfe, whither the
Owner of the Beafts impounded may come to give
Meat and Drink, without offence, for their being |
there, or his coming thither. A clofe Pound is con- |
trary, whither the Owner cannot come for the purpo-
fes aforefaid, without Offence.

P A | o YT Py} 2%y - lad b L -

Source: The Interpreter of Words and Terms used either in the Common or Statute Laljl/s of
this Realm. First published by Dr Cowel in the year 1607, continued by Thomas Manley in
1684.... and further improved in 1701.

The pinfold at High Ellington was subject to regulation by the lord of the manor as demon-
strated in the extract above relating to the paine issued by Ellington jury in 1685. It is well
documented that a pinfold was usually sited at a significantly important location and that it
had to be easily accessible.® The pinfold’s situation at High Ellington was therefore typical,
at the junction of route ways and on land which was held by the lord of the manor. It is
highly probable that the pinfold recorded in 1685 was on the same site as the one identified
on the Ordnance Survey map of 1853-6.

In summary, the application land is waste land of the manor of High Ellington, a subordinate
manor of the manor of Masham and is open, uncultivated and unoccupied.

6 Jonathan Healey, The politics of the common pound in early modern England, in 7he Local Historian, Vol. 49,
No.1, Jan. 2019; Harold Fox, Dartmoor’s Alluring Uplands, (Exeter University Press, 2012), p.94.
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Appendix
Photographs

Photograph 1: Looking west at trees and undergrowth.
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Photograph 2: Looking west at central trees and undergrowth.
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Photograph 3: Looking at the west side of the application land.
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Photograph 4: Looking at the west side of the application land.
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Photograph 5: Looking south-west, application land on each side of the highway.
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Photograph 6: Looking north-east. Application land partly overgrown.

Photograph 7: Looking north-east at detached triangular area of application land.
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Photograph 8: Looking south-east at detached triangular area. Application land on right.
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Q.B.D. R. v. DoNcasTER BorouGH CouUNCIL

R. v. DONCASTER METROPOLITAN BOROUGH
COUNCIL, Ex p. BRA

QUEEN’s BENCH DivisioNn (McCullough J.): October 1, 1986
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12 COMMONS 57P. & C.R.

driven to it had any grant been made one would expect a record of it to
have been strictly preserved. '

These matters serve to distinguish that case from the present, but
certain further dicta in it call for consideration. First Phillimore J. said
that,'S assuming that could be dedication for bathing and fishing, it
would be “rather dj to_prove and would require very conclusive

evidence.” A little later he said'®:

17 at p.177.
18 at p.179.
19 ] 1 Ch. 131 at p.179
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Q.B.D. R. v. DoNcasTEr BorouGH CouNcIL 15

dn favour of the possibility of the existence of public rights of recreation
are Phillimore J.’s remarks in Tyne Improvement Commissioners®* and
Re Hadden, to both of which I have already referred.

I need say no more about point (4) than I already have.

Point (5) is in reality a distinction of fact. In the present case I do not
regard liberality on the part of the Doncaster Corporation as a sufficient
explanation.

Before leaving Ellenborough Park 1 ought perhaps to refer to a
passage where it was said that there was2:

no doubt but that Antrobus was rightly decided; for no right can be
granted (otherwise than by statute) to the public at large to wander
at will over an undefined open Space, nor can the public acquire
such a right by prescription. '

The right claimed in the present case is not to wander over an
undefined area. It is a right to take recreation in a defined area. Re
Hudden recognises that such can be granted.

For these reasons I accept:

(1) that had an express grant of the rights now claimed by the
public been produced the law would have recognised their validity;

(2) that the law allows the court to presume that at some 'time
prior to 1860 these rights were validly granted;

(3) that the evidence before the court cannot sufficiently be
explained by mere sufferance or by licence from the corporation:
and

(4) that the presumption is therefore to be drawn.

In other words, what everyone had assumed to be the case until 1984
was and is correct, namely, that the public’s use of Doncaster Common
for purposes of recreation is not only lawful but as of right.

One further point remains. What quality of user “for purposes of
public recreation” is required before the land is “open space” for the
purposes of section 123(2A) of the Local Government Act 1972 as
amended? Mr. Whybrow contends that it must be as of right, i.e. that
user under a bare licence will not suffice. He suggests that any other
construction would be absurd and inconvenient. I do not agree. Section
123(2A) appears to have been enacted to protect the interests of those
lawfully using open spaces. A bare licensee has no interest in land, but
S0 long as his licence exists he has something which he can enjoy. It can
only be brought to an end on giving him reasonable notice. In many
cases such notice need only be very short, but it is possible to envisage
cifcumstances in which a significant period would be required. Where a
licence has been given, there is no hardship or absurdity in a council
having to choose between postponing its disposal of the land until such
notice has been given and expired and, alternatively, advertising the
Intended disposal in the way required.

Thus, even if I were wrong in holding that the public’s use of

Doncaster Common is as of right, and its use depended upon the

*(1899) 81 L.T. 174 at p.179.
2 fwséf 7

Ch. 131 at p.184.
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